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s i's}:aﬁ' appeal against the decision of the Oyo State High Court sitting at
Ibadan delivered by Hon. Justice A. 1. Akintola in Suit No. M/435/2021, on
' '_{'he. 1'7""’ day of September, 2021, wherein the Trial Court entered judgment
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its whi
Ich is Y
Nt accom €OPiously on the face of the motion paper and by the
Panvyij
Ying the Respondent’s Motion are as follows:

A DFE,
CLARATION that the invasion and

malicio
YS  damage of the Applicant’s

’;;’afe:c;; l’.l’ﬁ?g and being situate at Ighoho
. (;ff : :g Street, off Soka Bus Stop, Soka

& 9os-Ibadan Express way, Ibadan,
and properties therein at about 1.00 a.m to
3:00 a.m of 1% July, 2021, by the 2 and 3°
Respondents is a violation of the Applicant’s
fundamenta/ right to privacy and that of his
home as guaranteed and protected by
Sections 37, 43 & 44 of the Constitution of
the Federal Republic of Nigeria (CFRN), 1999
(@s amended) and African Charter on Human
and Peoples Rights (Ratification and

Enforcement), Act, LFN, 2010.

A DECLARATION that the invasion of the
Applicant’s house, lying and being situate at
Ighoho Villa, I, Dalag Street, off Soka Bus
Stop, Soka Area, Off Lagos-Ibadan Express
way, Ibadan, and properties therein at about
m to 3.00 a.m of I July, 2021, thus

1.00 a.
shooting through the

for two hoprs and
ceiling of same unto its roof in raining season

e ————————

Del.ivered by Hon. Justice M.S.

IF!assan, JCA
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by f‘he o
oF phis hou

and 3¢ Respondents deprlvea' the |
of owner:s‘hlp and qwet enjayment |
OF the s € for the period of armed in vasion
Property thereby wolatmg ms
fundamental right  against compulsory
acqms:tmn of hi o " " s
o o0 s property and prwacy of : .
oF t/;e CFRN ranteed inter alfa by Sectmn 44 -_f e
1999 (as amended) and Afrzcan
Cba”e’ on . Human and Peaples Efghts -
B (Rat’ﬁcatfoﬂ and En farcemenz; :Act) LFN, .
0 2010 | - 1 -
A A‘ DEC‘LARA TIO/V that it is oppressrve,
, malfaoas - arbitrary and - grossfy
| ) Unconstitutional for the 7 and 3"'"
' Respandeﬂts to invade the residence of the .. -- "
Appﬁcant sztuatq, lying and being situate at _ :
 Ighoho Villa, I Dalag Street, off Soka Bus - 5
.S'ta,q, Soka Area, off l.agos—!badan Express ks
Iwax, Ibadan without announcing who they
 were and ask the Applicant to open his gate
| but ratﬁer shot the:r way thraugh kzllmg two
- people . mdudmg an e/aferly Imam domg
Tah ;ud (mght Vfgf/), shooting at cars thereby
destra ving them ana' ﬂat sparing animals l;ke

cats and dogs in total violation of the g
D.elivered by Hon. Justice M.5. HassamJCA e : . Y pe , 1 a
ocamIFIED TRUECOFT.
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s and”"::floos and other dangerous weapons |
£ ’minatmg documents m publ;c and bl
- Clain that same befangs to tbe Appl:cant i
. When the afﬁcers in actual fact shot their way . |
into the hou, se of tbe App/:cant 5/tuate, lymg ' AT
and b‘?fﬂg s:tuate at Ighaﬁa Wla,- Dalag o i
. Streeg, o Soka Bus Stop,- Soka. Area, OFF £t g " I
4 ‘agos-fbadan Express way Ibadan, w:tlmut c T ' _
s"bfedfﬂg themselves and their canvay of L
- Vebfdes to przor search by tlre App//cant who T "
3 i nefther sign any mventary nor search warrant '_ ."'. 4 ;5
'_contammg mventary to t/:at eﬁect L

A DECLARA r:aw that the media trfal of the 'd
f;'f.'Aﬂpflcant b}/ tfre z’d & 3# Ra Sp on dents m (o S
_;___,.-exfub/tmg' prombfted and/ar 1//egaf ftems as '. ‘ o
Applzcants befare the pr*‘-’SS and l!ve - 2
te/ews:an 15 usurpatmn Of judzc:a/ P"Wers oS,

A ¥ reserved by CFRN 1999 far cam-ts and )

j'-'ﬁ_-}” & wa /en ¢ y walates the funa’amental nght of the 37 e ®
e e el A ppﬁcant ta be presumed !nnacent untfl_ it
gt pra ven gm/ty b)’ a court of law r ecognized by

i the 5ald C anst;tutmn and praper/y const;tuted :f '_ |
Ly far tbatpurpose .. : | -

I A‘ DECLARA TIOIV that the Respandents :.

. Iresa/ute m preventmg tﬁe App/fcant fram =l

v D.e'livered by Hon. Justice M.S. _H_aﬁsanl. A 4 e
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Propagars,.. . - L
I 9AUng his belief in association with

E . it -' . T other ;, = 3
/ } : like mings in creating a Yoruba Nation

and
or Oduduwa Repubhc for his Indzgenaus

. . e B ® Yoruba P“-'Ople and huntmg fim w;th gun,

- With viey, to arrestmg him dead or alive when -:
he had not called for war in acluevmg same
a9ainst hrs fundamental rights to freedam of
thought, consc:ence and association smce

- Campajgn for self determmatmn is recv_qnized
by Nigerian !.aw and mtematranaf treatte.s' of

et i o : orgamzatmn to wbzch N/ger(a be/angs.

A DECLAIM TION that the App/.rcant and ms
Yaruba ot Indzgenaus ! peapie have
2 unquest:onab/e

L = and/or ma/:enab:’e
: -_'_fundamental nght ta peacefai)y campa;gn
o I»-f.__""ana' s‘eek for self determmatmn af Yoruba
] 2 tr:be n Mgerza and' iobby the Iegtslature to .
) '_-','amend the CFRN 1.999 as guaranteed by
L PR Art:c/e 28 af Afﬂcan Charter on Human and
'- Peaples R;ghts (Ratff' cation - and
Enfa:rement) Act, Laws of Federatmn, 2010
and Article 3547, & 18 of the United Nations

'Declarat:on on the Rtghts of the Ind:genaus
People made at its 107" Plenary Meeting of
Thwsday 13‘“ | ptember, 2007; thereby

.'D'el jvered by Hon. lustice M.!'.j Hass.an, iCA

- CHRTFIED TRUECOPY
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A DECLARTIDN that invadmg and/ar bfackmg o
the asseps of the Applicant and putting debit
order aon pjs bank accounts is violation of his _ |
fundamentzy right to own property and
Wealth guaranteed by CFRN 1999, and Article
21 of African Charter on Human and Peap/es

Rights (Ratification and Enforcement) Act
Laws of Federatlon 2010.

- AN ORDER OF INJUNC‘TION restrammg the
Respondent:s their agents, privies ~and

'assacrates in other secunty farces and/ar

| anybody actmg on  their behalf and/or

mstructtans ' from - arrestmg, detammg,

‘ malestmg, harassmg and/ar in any way

s mteffeﬂng with his personal I:berty, freedom

‘. of movement and peaceful enjoyment of his

s pmperty without fear of | mvas;on of his home
B b y the Respondents and’ their agent.s

" AN ORDER OF INJUNCT!ON restraining the
 Respondents, their agents, privies and/or
: assaciates_m other security forces including
Amotekun and/or_anfbody éct;bg on their

s Delivered by Hon. Justice M.S. Hassan, JCA

Campaign of se/f determmat:an L
from Criminal ¢y Ipability.
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chalf and/or instructions from blocking the
ACCounts of the Applicant in any bank and/or
Placing no debit thereon directing them to lift

Same where they had so acted.

AN ORDER OF THIS HONORABLE COURT
directing the Respondents to return all the
items legally belonging to the Applicant
Seized from his house at Ighoho Villa, I,
Dalag Street, off Soka Bus Stop, Soka Arca,

Off Lagos-rbadan Express way, Ibadan, by
the Respondents to wit:

1. N2 million cash (Two Million Naira);
2. 1,000 (One Thousand Euro);
3. Travel documents _including international

passports belonging to the Applicant’s family
members;

4. Gold jewelries and wrist watches;

5., I-phone 12 mobile phone;

6. Samsungqg fold mobile phone;

7. Other items yet unknown to the Applicant
and carted away by the 2? and 3¢
Respondents in the course of their illegal
invasion and/or raid of the Applicant’s house
at Ighoho Villa, I, Dalag Street, off Soka Bus
Stop, Soka Area, Off Lagos-lbadén Express

Delivered by Hon, Justice M.S, Hassan, JCA :
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- L . % T SR g K e I J,i'
&-;a‘.a“.m—‘— : o -ty iy

Wwa Y,
: Ibada”f’ Save guns and ammunitions
S
e ted by them from their armourics
Cludi
ng two (2) guns belonging to police

esco
) drts of one of the quests of the Applicant
1174] :

PUrporting same to be Applicant’s.

harye

AN ORDER oF THIS HONORABLE COURT
Compelling the Respondents jointly and
Severally to pay the Applicant the sum of
N500,000,000.00 (Five Hundred Million) as
special damages for the damage done to his
€ar and residence situate lying and being
situate a¢ Ighoho Villa, 1, Dalag Street, off

Soka Bus Stop, Soka Area, Off Lagos-Ibadan
Express wa Y, Ibadan,

AN ORDER OF rHIS HONORABLE COURT
awarding the sum of N500,000,000,000.00
{(Five Hundred Billion Naira) being exempliary
and/or aggravated and/or malicious invasion
of his residence situate lying and being
situate at Ighoho Villa, I, Dalag Street, off

Soka Bus Stop, Soka Area, Off Lagos-Ibadan
Express way, Ibadan,

AN ORDER OF THIS HONORABLE COURT
directing the Respondents to tondeor public

Delivered by Hon. Justice M_S. Hasian, ICA
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FPology in two (2) national dailies, to wit The
Nation ang Punch newspapers, for breaching
the fundamentsy rights of Applicant.

AND for such other and/or further equitable

and/or legal reliefs as the court may dcem

necessary in the circumstance of this

Application. See pages 2 to 5 of the Record of
Appeal,

BRIEF STATEMENT OF FACTS

The case of the Respondent against the Appellants by his originating
Motion for the enforcement of his fundamental right by his affidavit
accompanying the statement is that on the 1% of July, 2021, the men of
the 2™ and 3 Appellants invaded and ransacked his home at Ibadan
Express way, lbadan, kiling two persons who were his quest and
destroying his property all in the bid to capture him dead or alive.

That after the attack on his person, his life was threatened and he is in
danger of being killed as declared by the 2" and 3 Appellants. That the
'1 .. actions of the 2™ and 3'° Respondent led to his hiding and resorting to the

; court of law through his solicitors. That after the ransacking of his home,
i ! his property was destroyed and his vehicle and mobile phones taken which
. the Appellant engaged in doing media trial for him by displaying same at
Abuja to the media 10 see.

The case of the Respondent was that he has a right to self determination
and to protect the indigenous people of Yoruba land just hke how it 15

11
Delivered by Hon. justice M5, Hassan, ICA
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GlLlained in other cli
hig mobile Phones ¢
3™ Appellant. Thy
fundamental rights

Mes of the world. That his Accounts were frozen and
@ized and carted away with by the men of the 2™ and
S it is only by an order of court guarantecing his

e and safety that the Appellants could be stopped from
e - -
edlaring for his life. See page 6 to 13 of the Record of Appeal

The Appellants on the other

3¢ hand by their counter affidavit of the 2*¢ and

Appellant stated that they went to the residence of the Respondent
base on critica

Intelligence and on getting there they were engaged by the
Men of the Respandent on a gun battle. That the Respondent is 3 known
Person for inciting violence and he is suspected of pilling armed at the
Southwest and he is 3 gun runner, That the Respondent has plan for the
collapse of the present government hence he must be stopped. The 1

Appellant equally argued a preliminary objection that the trial court lack
Jurisdiction to entertain the Respondent’s claims.

Respondent’s Preliminary Objection

The Respondent in this appeal while filing the Respondent’s brief of
argument gave notice of his intention to raise preliminary objection to the
competent of the appeal at page 9 of his respondent’s brief thus:

1. That Grounds and/or particulars Error of
GROUNDS 1, 2, 3,4, 5,7, 8, 9, 10, 11, 12, 13,
15 and 17 are Iincompetent for being
argumentative, prolix, vague and general in
terms and ought to and should be struck out
with issue l, 2, 3, 4, 5, and 6 formulated from
the said incompetent grounds.,

Delivered by Hon. Justice M.S. Hassan, JCA "
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2 That 4

e

& Reg; ’t €cord of appeat Was transmitted by
lime o ﬁs "ar of the Lower Court outside the
o © “"’zed Y Paragraphs 13 (2) of the
D irection, Ppeal  (rasp Track) practice

» 2021, therep render;
. Ppesy i”COmpete;,. . Y rendering the
he grounds for w

Objection _ the Respondent s raisi
€Cted grounds are narral
ther with Same particulars of er

ng the said preliminary
ve and or argumentative
rors, and that the Record
of December, 2021, and
Ce 10 5ign the record,

ASmitted oyt of time on the 21%

Same wag «;
33 signeq by a person wha lacks COmpeten

this Preliminary Objection submitted that all
9'0UNds of appeal fijeg

the
With Appellants’ Notice of appeal on the 16"

' of

n
the issues highlighted are uncalled for from 3 senior counsel as councel
cast aspersion on the person of the learned trial judge who is not in

0 expunge same
Counsel cited the Cases of Akinbode V.

(2014) LPELR 24410 (CA);

from the appeal. Oyebanji
Ikedama v, Oritseje (2020) LPELR
51261 (CA); Adeckin Records v. Musicial Copyright Society of

Nigeria (2018) LPELR 45300 (SC).

Delivered by Hon. Justice M.3, Hassan, JCA
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. onathan (20!8) LPELR 44691 (CA).

ou ADD’-‘“GHIS. Counsel while fling the reply addres:,
R %

o W . 6 Minary Obfctin of the Reqy

p 0 r\(‘.‘)f'y b’"

rondent feom pruges 3 Lo
= SUbMitted (i, the Prenn
it same ha
rO!‘m“;at

Ving failag to challenga
Y the A
“y ®bjection

T OARDCHa
onl :
] Sroungs Y be fieg

Stag Pbeal, Counsel ey

Hnary Objectin 15 not

all the arotinde of appweal
r A5 acording to oo
where

ed on

Pl g
the Respondent challenages alt the

the findings of Ajuwon v. Gov. Oyo
1803) 485 4t 518 5-9p

nts Counse| €qually sybm
v

itted that the Preliminary objection
@ Merit as the grounds fo
€,

rmulated by the Appellants are not
genera, Prolix or vague,

e ADL)eHa
,- / does not h
arg“meﬁtatfv
Order > of

aras B -0,

the

| Rules of this Court, Tha
Damcufarfy whic

but are in strict compliance with
h of the grounds among

t the Respondent failed to state

st grounds 1, 2, 3; 4; 5, 7, 8,09,
15, 16, 17 ang y4 are a
Verbose to show

rgumentative, vague, prolix or
and link how the grounds

RESOLUTION OF NOTICE of PRELIMINA
Preliminary objecti

on Is a specia procedy

RY OB) ECTION
contests the COmpetence of

re whereby the respondent
d Suit and Jurisdiction of

the Court and if

Delivered by Hon, lustice M. s. Hassan, jcA
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upheld has the
effect of -
Out. See Ok €rMinating the life of the suit by its being struck

Greke V. ’
134, The py Yar'Adua (2008) 12 NwiR (pt. 1100) 95 at
Po to determinate th

It was raised.

se is
€ proceedings 'in limine’ at the time

- Federation Faf S
NWLR (pt, 1010) 51 4¢ 66 Unwa-Onikoyi (2006) 13

In the j

the whole appeal, then a preliminary

objection is the method to adopt. In SPDC (NIG) LTD. v. AMADI &
ORS (2011) LPELR-3204 (SC) Per RHODES-VIVOUR, JSC (as he
then was) at Page 6-7, paragraphs F-8 Stated:

“Preliminary objection are filled against the
hearing of an appeal and so once it succeeds
the appeal no longer exists, All too often we

see preliminary objections filled against one
or more grounds of appeal. Once there are
other grounds that can sustain the appeal, a
preliminary objection should not be filed.
Instead a Notice of Motion seeking to strike
out the defective grounds of Appeal should be
filled.”

In Ajuwon v. Gov. Oyo State (2021) 16 NWLR (Pt. 1803) 485 at
518 cited by learned Senior Counsel to the Appellant it was held that:

16
Delivered by Hon. Justice M.S. Hassan, JCA
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A P.feliminary objection is only raised to the
hearing of an appeal, and not to a few
grounds of appeal. The purport of preliminary
objection is determination or truncation of an
appeal in limine, A preliminary objecction
should only be filed against the hearing of an
appeal and not against one or more grounds
of ap‘peal when there are other grounds to
sust‘am the appeal; such a purported
Preliminary objection is therefore, not capable
of truncating the hearing of the appeal. In
such a situation, a preliminary abjection is not
the appropriate procedure to deploy against
defective grounds of appeal when there are
other grounds, not defective, which can
sustain the hearing of the appeal. In the
instant case, the 1*-6" Respondents’
preliminary objection challenge the
competence of some specific grounds of
appeal; namely: grounds 2, 3, 4 and 5; and
only particular (II) of grounds 7 of the
Appellant’s grounds of appeal. The purported
preliminary objection did not challenge the
competence of grounds 1 & 6 and 7 (except its
particular (ii). The purported preliminary
objection, being incompetent, was

discountenanced.”
In the present case it is correct as stated by learned senior counsel to the
Appeliant that a preliminary objection can only be filed where the
Respondent challenges all the grounds of appeal of the Appellant and not

Delivered by Hon, Justice M.S. Hassan, JCA
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or R .
9rounds t_hat Can sustain th oG e ot o Sppes

- The grounds of appeal being attack by the Respondent

| are  herein
reproduce without their particulars:

GROUND ONE _
The learned Trial Judge erred in law when he assumed ilirisdicﬁon aver
- reliefs, 1, 2, 3, 5, 6_ & 12 claimed by the Respondent as a subject under
chapter IV of the Constitution of the Federal Republic of Nigeria 1999 {as
arnended)' when Section 46 of the Constitution only permits enforcement of
| rights'under the“ Fundamental Right (Enforcement Procedure) Rules, 2009
h on 'issu_'elzs' covered under Chapter IV of the Constitution, |

o R R T

. s
= Delivered by Hon, Justice M.S. Hassan, JCA
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- of Hamza

‘ Delivered by Hon. Justice M.S. Hassan, JCA

commencement.

GROUND THReg

The Je ;

Wrongljn:f?m:::ti.:dge erred iﬂ_ law when he assumed jurisdiction and

i, Epesons e establPurmned right of the Respon;lent to campaign for

Nigeria, when the Cq 'SIhm‘e Nt of Yoruba nation or Oduduwa Republic in
' nstitution prohibit the divisibility of Nigeria.

GROUND FOUR

entertained the Respondent’s syit initiated without dye process of law; the
Originating Motion having been supported by two affidavits ag opposed to
an affidavit as stated by the Fundamentai Rights (Enforcement Procedure)

Rules, 20009.

GROUND FIVE
The learned trial Judge erred inlaw when he heavily relied on the affidavit

Bashiru Ariyo which was an improperly admitted evidence,

thereby occasioned a miscarriage of justice against the Appellants.

GROUND SEVEN

The learned trial Judge erred in law when he assumed jurisdiction to hear

and determine  the Respondent’s suit on the ground that by virtue of

Secti‘on 46 of the Constitution, 'the Applicant is at liberty to approach thé

e

Federal High Court or State High Court to enforce his Fundamental Right |

o CHTERECR
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_Wh.énl ..th-é' o . .
e e Provision of gect: b : Poarday.
A ) ect,On . T . wh L
the C_O”Stitution_ o 36 are mgde Subject to other provisions of Ea s S R

which evfdence cleariy established that there was suspicion of commission

of serious crime against the Federation by the Réspondent;

GROUND TEN

The learned trial Judge erred in law when he disbéiieved the .weighty_

ailegati_ons of commission of - serious treasonable felony
o Réépbndent i«(hen the Respohdent did not deny any of th
i, " made by the 2" and 3 Appellants directly against him,

against the
e allegatio'ns
. GROUNDELEVEN
- . The learned trial Judge erred in law when he held thus:

Pyt oy . bem LR

O reflection, it seems to me that it is the invidious interpretation of the . ¥ jﬁ“ﬁﬁ

L M ang 30 Respondents of the activities of the applicant as contained in* - ﬁ’x\}};«
" the said video a peaceful propagation of the pan Y i Bl Bt Tacsl = 100 @
b P Sl S s T S S _— T A
Delivered by Han. Just_ice MS Hassaﬂf ICA o S e A
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Appellants was believed to the effect that the arms and ammunition shown

21
Delivered by Hon. Justice M.S. Hassan, JCA

gression and prejudice with
Respondent visited the residence of the

was shown to Pin the said w
to the Applicant by the 2 e

and 3¢
or their agent, espondent

9 or executing a search
by the agent of the 2

it'is difficuit to believe
that the Cache of “Arms and ammunitions

allegedly recovered from the residence of the
applicant really came from there,”

GROUND THIRTEEN
The learned trial Judge erred in law, when he allowed himself to be guided

warrant was observed
and 3™ Respondents,

- by sentiment in the case of the Respondent and showed dlear bias against

the Appellants when he held that even if the case of the 2™ and 3¢

to have been recovered from the Respondent’s house were actually
recovered from the said premises, the style used should be condemned
and in this grave error proceeded to enter Judgrent. iy fovour of the

- »

- araTicich TRIE COPY
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RG—'Spondent in .
the face of t

' |

and 3" Appellants, %e uncontradicted evidence adduced by the 2

' %lIQOIUND FIFTEEN
€ learned t
rial Judge erred in law when he granted the Respondent the

sum of Tw
without Co:s?cti\;:,:zotnh::‘20;009,0d0,000.00) Naira as exemplary damages
3556 %8s cEmSET ee;::al prrncmle for the grant of exemplary damages
e Qn: e evidence before the court and weight of the

| e by the 2™ and 3" Appellants against the Respondent.
GROUND SIXTEEN
The learned trial Judge erred in law when he granted the Respondent’s
reliefs 12 and 13 which is a claim for special damages which cannot be

proved by affidavit evidence. '

GROUND SEVENTEEN

The learned trial Judge erred in law and wrongly held that the action of the
2 and 3 Appellants in trying to arrest and intimidate the Respondent on
st in their quest for self-

| account' of the cause of defending Yoruba Intere
right of the respondent to

determination amount to a violation of the

ate the ideas of Yoruba self—determlnatton which right is protected

(1) of the Afrlcan Charter on Human and Peoples Rights
and 4 of the United

| (Ratifi ication and Enforcement) Act and Articles 3
. e Rights of Indlgenous People, and In this grave
s 396-414

Nation Dedaratidn on th
proceeded to enter judgment for the Respondent. See page

pr opag
by Artlcle 20

" error
docurnent and the very foundation of
peal

i 'of the record of appeal
eal is a very |mportant
5 defective, the Court of Ap

' .NOthE of App
glnatmg process If it . |

i-":-"'lan appeal It IS an ori

! lwered by Hon. Justice M. S Hassan, JCA

cepyIFIED TRUECOPY
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in the .‘IEXEr'cise U B FI P oy |
of b :
" inherent jurisdiction 1 protect itself would most likely
r ' | '
ound that the dppeal is incompetent. See Nwanwata

V. Esumei (1998) ¢
| oo 8 NWLR (p , ,
- (1977) 7 sc 57, (Pt. 563) 650 at 667 CA, Anadi v. Okoli |

strike it out on the g

:ZZ’::Z:QIV'( ;;Oszh)fmifi .nt')“t be verbose, See N.s. Eng. Co. Ltd v.

. o WLR (Pt 748) 469 at 486. CA.
ACQOF ding .ItO Order 7 Rule 2 (3) of the Court of Appeal Rules, 2021 'neither

a ground of appeal nor the particulars in support t-hereof should contain

any argument or narrative otherwisé its validity could be called to question'.

s A Notice of Appeal shall set forth concisely and under distinct heads, the
grounds upon which the appellant intends to rely at the hearing of the
appéal without any argument or narrative and shall. be numbered -

~ consecutively. It is plain that neither a ground of appeal nor the particulars
in support should contain any argument or narrative. See Adah v. Adah

~+ (2001) 5 NWLR (Pt. 705) 1 SC.
. ”Grounds of Appeal are supposed to represent an appellgnt‘s complaint of a
(L Ideci'sion he is 'n'ot satisfied with and which he has grouse against and
wants an appellate court to correct and remedy. See the judgment of
Mukhtar, JSC in Abubakar v. B.0. & A.P. Ltd. (2007) 18 NWLR (Pt.

' 1066) 319 SC.

B

. Delivered by Hon. Justice M.S._Has;aﬂ. iKca oo
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On the issue of compilation of re'cord- c.)u't.side. the time
. the Respondent, _ '
Records of appeal is made up of the proceedings and re|eva'nt documents

tendered during the prbCeedingé in a particular matter. See Adesina v.
Ader_)_iran (2006) 18 NWLR (Pt. 1011) 359 CA.

' By :virtue of Paragraph 13 (2) ahd (3) of the Court of Appeal (?ast Track)
Pralcticé‘_ Diré_ctidns, 2021 the Registrar of the Trial Court has thirty (30)
.daiys after filing of notice of Appeal to compile and transmit the records of

© Delivered by Hon. Justice M.S. Hassan, JCA o ; : o B BN

b CERTIEIED TRUECOPY
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ar Delivered by Hon. Justice M.5. Hassan, JCA

" Appeal to the Court of A
~ been empowe i '

| ow red to compile the record and transmit same to the Court of -
Appeal within Fifteen (1

2) days after expiration of the thirty (30) da
ys
aliowed the Registrar to e

Appeal. Th compile and transmit the records to the Court of
| € appellant who Prepares records shall serve such records on

PPeal. By the same provisions the appellant has -

th
Ibe respondent (s) within Fifteen (15) days. The respondent is also at
iberty to compile additional records if he feels there are additional records

h
which may be necessary in disposing the appeal. He has to do this within
Seven (7) days. See Paragraph 13 (5) hereof,

The complain of the Respondent is that the Notice of Appeat was filed on
the 16" day of November, 2021 and the Record of Appeal was transmitted
on the 21% day of December, 2021 which was '35 days from the date the
Notice of Appeal was filed which according to him is a violation of the
provision of Paragraph 13 (2) of the Court of Appeal (Fast Track) Practice
Direction 2021. Apart from the fact that the extra five days taken by the |
Registrar in compiling and transmitting the records is mere procedural
irregularity, the Respondent has not shown to the satisfaction of this Cowt
'that he has suffer misca'rriagé of justice furthermore the Respondent use
the same transmltted record ln prepanng and filing respondent brief having

taken steps he cannot be heard to cornplam The Appellant also ook

- steps to remedy the situation by his motion on notice for extension of time
. to compile and transmit records which was not oppose by the Respondent '
: and was granted on the 22"d day of June 2022,

ik The sa:d Motnon on Notlce flled on 8" day of June 2022 was. brought

. pursuant to Order 6 Rules 4, Order 8 and Order 25 Rules 2, 3 (1) and (?)"_ = ke

. CORTFIEDTRUECOPY
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apply  to this
rt for leave to depart from the
fules of the court in

transmission of additionat records of appeat,

2. An Order of this Honourable Court, granting
leave to the Appellant to depart from the
Rules of this Honourable Court, in Appeal No:
CA/ IB/37.’_3[ 2021 relating to compilation and
transmiss_ion of records of Appeal to this .

Honourable Court.
3. An Order of this Honourable Court deeming
Exhibit DSS1, DSS2 and ORO DD9A (in Suit
No: M/435/2021) as additional records of
Appeal ln Appeal No: CA/IB/373/)2021
Between Attorney General of the Federation
& 2 Ors vs. Sunday Adeyemo.
| 4. An Order 6f this Honourable Court deeming

the additional Records of Appcal (Exhibits

o T — . _ i
Delivered by Hon. Justice M.S. Hassan, JCA “ . g
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DSsa DSSY
' 2 and O
_ RO DO9A
compited o ) as properly

transmitted befo i
HOnourable Bk re this

S. Any ¢ '
Y other Order or Further Orders(s) this

Hanou H
. rable Court will deem fit to make in the
circumstances,

The above moti
tion was moved by the Appellant without objection by the

Responden
U and was granted on 22™ day of June 2022 upon which the

record
of appeal was deemed transmitted on 21% day of December, 2021.

The
argument of the Respondent on this issue has no substance, it is
hereby dismissed.

In condusion this preliminary objection lacks merit, it ought to be
dismissed by this Court, it is hereby dismissed.

Having dismissed the Respondent preliminary objection, I can now proceed
to determine the substantive appeal.

ISSUES FOR DETERMINATION
The Appellants’ brief of argument distilled six issues for determination by
this Court as follows:
| Whether the learned trial judge was right to
have assumed jurisdiction to determine the
Respondent’s suft under the fundamental
Rights Enforcement Procedure Rules when
the major claims of the Respondent was not
founded under chapter TV of the Constitution.
(Distilled from grounds 1, 2, and 6 of the Notice of

Appe3l).

pelivered by Hon. Justice M.S. Hassan, A :

O comper RS
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o

- Wy
Co’f’;:ggya{” View of Section 251 of the
Nigeris, 1090 o € Federal Repubiic of
Judge l:'as ri (28 amended), the learned trial
- lo ey, a”dQZt fo have assumed jurisdiction
When the com c::‘;nnme the Applicant’s suit
dec/sion of a F R v Purely against the

Distilled fropm Grounds 7 of the Notice of Apreal),

Whether 5 Ving regard ¢o order If Rule 3 of
the Fundamentay Rights Enforcement
Prt’u.-.edure Rules, 2009, the Respondent’s
originating Process which was Supported by
two affidavits Was not incompetent. (Osstitiet
from grounds 4 & 5 of the totice of Appes(),

Whether the learned trial Judge was right to
have held that the Respondent has the
statutory and Constitutional right to
Propagate the establishment of the Yoruba or
Oduduwa Nationin Nigeria contrary to
Section 2 (1) and 1 (2) of the Federal
Republic of Nigeria 1999 (as amended).
(Distilled from grounds 3 and 17 of the Notice of

~ Appeal).
Whether the learned trial judge rightty
entered judgment for the Respondent in view
of the serious allegations of commission of
crime leveled . against the Respondent.
(Distilled from grounds 9 and 12 of the Notice of

Appeal). ,
Whether the learned trial judge was right
when he entered judgment in favor of the

S
Delivered by Hon. Justice M.S. Hassan, ICA
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ResPOndenf w
record in ¢

h'én there was ho evidence on x
I UPPort of the Respondent’s claims.
s (lgustuled from grounds g, 10, 11, 13, 14, 15, 16 and
. w0 Lo of the Notice of Appeal). | - '
The Res i S g 5 o e
- e ¢ _Dorjdept however in hig brief of argument only formulated a single.
- Issue — i I ' '
g = determmanon for all the 18 grounds of Appeal in the Notice of

Appeal to wit;

i chapE yghf fo.r by the Respondent is deeply rooted
P _Er TV of the Constitution of the Federal Republic of Nigeria
~and African Charter o People & Human Rights Enforcement Act
and whether the application based thereon in consonance with
- fundamentas Rights Enforcement Procedure Rules without any
credif:le defence against same by the Appellant save conjectures,
suspicions and speculations, -~ . . . |

- Whether the re!iefs; So

-1 have ___"cqnsicl'ered thé facts and circumstances of this Appeal, the
2 Judg'ment of tHe Oyo j"St:ate High Court,'and the submissions of both
_'Co'unsel in their fespective briefs, and Ishall adopt the six is;sL;es_ distilied in
*a th'é' Ap;.:;élllant"s briéf aé the proper issues 'arisi'ng for the jijs’; determination
 of this Apﬁéal 'alnd detéfmine sarﬁe_oh'the merit. On that nb.te;.l shail
*", 'prblceédh to consider and resolve these issues serially comme_ndng with
'g_i's'sue'bne.'--_'_ El ke T Ry d o
Whetﬁéf thé fearned__ trial jadgé ‘was right to have
assumed jurisdiction to determine the Respondent’s
" suit wunder the fundamental Rights Enforcement _

. Procedure ' Rules when the major claims of the . -
o Respondent was not founded under chapter ;’V of the.

© ISSUEONE ~.-% . . '"

i '.-{.Jal'!i.vered by Hon. Justice M.S._I;lassar;.JCAr' . -I . ¢ . | ';9 _I
o COTFEDTRUECOPY
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on, P ) .
OF Appesy), T (Pt from grounds 1, 2, and G of the Notice

APPELLANTSg-
The Appeliants

However, the j:rial court held that the Respondent may gc. by principle of
choice where the action leads to tortuous damages and breach of
fundamental right, and it is counsel’s contention that it is wrong under the |
| FR.EP for Respondent to come under the fundamental rights enforcement
rules to claim alleged violation of his fundamental rights where the claim is
'tOrtuous,l as Chapter IV of the constitution is clear that only matter under
Section 46 of the Constitution which deals with the violation of

- fundamental rights of a party that can be brought under the Rules.

B " Counsel while relying on the authority of Dangote v. C.5.C Plateau
Eo Stafe (2001) 9 NWLR (Pt. 717) 132 submitted that the unambiguous
;“ intérpretation of Section 46 of the Constitution is that no action outside

| fhndamental rights claims guaranteed by Chapter IV of the Constitution
. ' court as any exercise outside the provision is
her in the cases of Ransome Kuti

may be entertained by the
- without jurisdiction. Counsel relied furt ,
. _ . : 30

Delivered by Hon. Justice M.S. Rassan, ICA
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ot g H'_ C’ E_i_nd Tukyr v G ; 2 NWLR (Pt. 6) 211 at 258 -~ 259, paras _
o (PR 117y 595 _°‘_’¢_rn_ment of Gongola State (1989) 4 NWLR .

» QS reliefg

. reliefs s, 5 v 8. 5 s
s : I r r r 9 h i
_ € no foundatlon under Chapter IV of the constitution ” I

of Nigeria, as there is nowhere in the constitution
assodiation to break-up the country is guaranteed.

Counsel submits th i

b_ . ! . at there is nowhere that the court endorse attempts to
reak up the Country, as same are tre '

) asonable felony as in the case of

| U v. F.R.N, Therefore, the right to break-up the country is not

| contemplated by Chapter IV of the Constitution and cannot be enforced
: under_ the fundamental rights enforcement Rules. Counsel relied on Order

IX Qf the Rules on the issues of non- compliance, and submitted that at

best what Respondent could do is to institute two suits were the claim

involved several claims. | % _ , ® ‘
1

. ISSUETWO - e
i  Whether in view of Section 251 of the Constitution of

 the Federal Republic of Nigeria, 1999 (as amended), the
L. Jearned trial judge was right to have assumed

. Jurisdiction te hear and determine the Applicant’s suit
* | | when the complaint was purely against the decfsionlof a -
X ' Federal Government agency. (Distilled from grounds 7 Of o
Tasen i e Notice ofﬂppea/). LRI P Fo v B TR

L R
B

' "' Delivered by Hon. lustice M.S. Hassan, J_CAI e By Mg, v TR BT T R eI

o AR
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T e R —

APP , -

COU"ES:;:.?):TtSheC?sgNSEL SUBMISsION -

jurisdiction since th:,en UMmitted that the trial Cout ought to dectine

into Considerations 1, atter concerng federal govemment agencies taking
' © OPening paragraphs of Section 46 and 251 of the

(2020) 4 NWLR (Pt. 1715) 445 at 435, paras C - G. Acoorging ™
~_counsel the present case for which the respondent sought protection of his
fundamental right is the runaing of gun and attempt to bresk up the
- country to form Oduduwa Yoruba Nation which is an attempt on the
sovereignty of the Country and there was no way the trial Court will dacida
the right of the Respondent without pronouncing on the ammunitx
allegedly recovered from the Respondent’s house.

Plus the act of the 2 and 3" Appeliants trying to arrest the Respondont s
‘an act of the federal government or its agency, and by Section 251 of the
~ Constitution, it is only the Federal High Court that has power to determune

., the Respondent’s Fundamental Human Right and nect the State High Cm_t.

This is so according to counsel as for @ court to have yunsdcton o

. Delivered by Hon. Justice M.S. Hassan, JCA , o _

~aromicien TRIECOPY
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.. | 234 — 235 paras G ~A.

determine 5 ma‘t.ter both
jurisdiction of the .

ISSUE THREg

- Whetheor ; '
Fun damen?:::?‘ 7e9ard to order II Rule 3 of the
2009, o giits 'Enfa_rcement Procedure Rules,
Supported 4 Pondent’s originating process which was
(Distilled gy Y two affidavits was not incompetent,
M grounds 4 & 5 of the Notice of Appeat).

Counsel pontention under this issue which argse from grounds 4 & S of the
grounds of appeal is that the Respondent had two separate afﬁdavitq- |
supporﬁng his originating motion, that is, one deposed to by Samur;l
Ojebode, a legal practitioner in the faw firm of Respondent’s counsel, and

- another deposed to by Hamzat Bashiru.

_'According to Counsel, thé two affidavits are contrary to the provision of
Ofd__er II Rules 3 f the Fundamental Rights Enforcement Procedure Rules, -
- 2009, and therefore, this robs the trial court of jurisdiction to entertain the
__ Respbrident’s application. According to counsel, the Applicant is not at
_ libérty to depose to multiple afﬁdévits as where the law provideé- f0r. how a
. thing should be done, same must be done is such: manner as prescribed.
See. Ogua.laji v. A. G Rivers State (1997) 6 NWLR (Pt. 509) 209 at

" Delivered by Hon. Justice M.S. Hassan, JCA
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ACCO:‘dlng to C Oun
R“??E-_bave the Mavor

0! e F““damenlal chhls tnfmt:ement &*romdure,

SQC‘]D“ 42 of the Consmu:,e mnsht“ﬁﬁl\ since same was made pursuant la
u
in ﬁhng 1“.0 aﬁi ﬂa\nts ; 1on, thehaftme lhe inmvation of the Rcspmﬂeng-

- n Sunpmt '
OT‘Qmatmn mohon lncoznpelesu t-)f cme °“gfnatmg nxnion had made the,

Ruks and the faTme of Respmderu to
v t:omply t° ‘the Pmsmbed form of ‘the rules make.s the prucesses'- .
mcompe‘tenl as fallure to comply with the mode of mmnmnmmu s w :
of the s:tuat:on that null:ﬁes a pmcess under the FREP Rules | G

"‘_That the introductnon of thé addznonal affidavit is like a virus that has

,:-,_I"affecled the competence of the Resmndents apphcamm and'

h consequentiy, the Junsdlctlon of the tnal court to havc hnard ard- _..'_‘
A determme the respondents suit Counsel referred to the amm,m, 0!
; .lf, Obasanjo v. Yusuf (2004) 9 NWLR (Pt. 377) 144 at 221 o

i SR PR s

ffxssus FOUR | - e
s Whether the learned tnal Judge was right to luwa held
-_'7'::-'3':'\.:: that - the " Respondent . has ' the': “statutory . and 5,

Consbtuhonal right to propagate the establishment of roi

Ha contrary to -
Yoruba or Oduduwa Natton in Nige
e g:::uon 2 (1) and 1 (2) of the Federal Republic t:;
: L":-" ngerla 1999 (as amt.nded) (Disttlled tmm leﬂds_}?: and

) 17 of the N Notice of Appeal)

2
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ituti ‘
Constituti . tutional as the provisions of Chapter IV of the ;
'On which guarantees the funda

subject right of the Respondent is

to som isi
€ Pprovisions of the constitution itself and any other law
Passed by the National Assembly.

Counsel submits that this reliefs are anchored under the guise of freedom |
of association, even though the respondent has not present any article or

seminar or workshop to show the peaceful nature of his campaign. This f

T —

according to counsel gravely unconstitutional by Section 40 of the /
Constitution, as this will be giving the Respondent the license to lead ’L

secessionist movement in Nigeria wilh aview to breaking same.

Counsel contends that the interest which the people may come under by r
the provisions of Section 40 is one that must be legal, and constitutional,
thus, any association which has no constitutional interest is not covered by l

' :

Section 40 of the Constitution or any provision of Chapter IV of the
Constitution. Counsel referred to the case of Mbanefo v. Molokwu & Ors

(2009) 11 NWLR (Pt. 1153) 431 at 454 Paras D — F. on that note I;' |

| !‘\\ L

counsel submitted that the constitution does not support people to come L
together to secede from Nigeria, as same is prohibited by the constitution ; 14
g . Vs g o P'.
by Section 2(1) which clearly stated that Nigeria as a soveieigh MNalion 18 ¥ P
indivisible and indissoluble. N [ s
= 2o
ih v

Delivered by Hon. Justice M.S. Hassan, JCA ”
CERTIFIED TRUECOPY g
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of Sectlon 2 (
of the constutut;on

Nugena is already a violation of the provision

ktng S0 hard to benefit from. Thus Counsel
: mamtamed that the tnal court erred m grantsng prayers 7 and 8 of the

o Respondent as the ‘corporate ex:stence of Nigeria is non-negotiable. See

| Of the Constltutlon he is see

| the case of Asari v. Federal Republic’ of ngena (2009) 37 vol 2

23 NSCQR 1146 per LY Muhammad JSC at page 1184,

Counsel subm;ts that the tnal court erroneou:.!y relied on Article 20 of the

o _.'Afncan Charter on People and Human nght (Rat:ﬂcatlon) Act, and Articles

3.4, 7 and 18 of the Umted Nation Declaration on the Right of Indigenous
i PeOple in lsolatlon to Articles 27, 28 and 29 of the same Charter. As the
rsght for seif-deterrmnatmn does not :nclude the takmg up of arms to break

i up ngena as the Resmndent is doing. °

Ay 'cons
A énact

gl NWLR (Pt 660) 247. Counsel also 1

bt Delivered by Hon, Justice MS

'“'Accordlng to counsel unfike the African Charter, the United Nations

I_ Declaraﬂon on the Right of Indigenous People s not domesticated in

| Niger ‘
| tstut:on prohibits the enforcement of any treaty Wthh has not been

ed mto law by the National Assembly This poq:tmon of the law has

Fawchmmr (2000) b
of Abacha & Ors V. |
bacmng m the amhonw efer to the construrtson nf |

g e - : e i
Hassan, JCA - o ' ' :

_--l.lf ﬂnuv ’

1) above is read  _. e

ia so same is not enforceabie in Nigeria as Sechon 12 (1) of lhe o
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¥ '-

7 undomestncat d

/ Footba)) oci: io €in th Case q artister Ry
Counse Urged fﬁ,s nOr(2010) LPELR 426::(::; L
reliefs 7 and y c::-:t 2 ok that the tria court was wrg
ReSDOHdent oneouslv Sane ttonlng the illegal acu:g:oof ’:’]:
ISSUE"FIVE

*:earned trial judge rightly entered
e Respondent in view of the serious

APPELLANTS' COUNSEL S’UBMISSION
ICounsel submits on this issue that while the Respondent has not shown

any article or campaign he has undertaken for the establishment of the
Yoruba Nation, it is clear that his campaign is to break up Nigeria, as the

2““ and 3™ Resnondent had alleged that the Respondent is running gun
trade which is evidence from the ammunitions recovered from the home of
- the Respondent. Thus the actions of the respondent constitutes threat to
National security which is squarely with the statutory mandate of the 2

~and 3" Appellants.

According to counsel since the 2™ and 3™ Appellants have the duty of
protecting the national security of Nigeria, it is settled law that when
hatiohal security is threatened, the fundamental right of individuals stand
-su'spended or take a second place. Counsel referred to the cases of Athaji

Mujahid Dokubo Asari v. Federal Republic of Nigeria (Supra) 'm%

S — ;
. 17
Delivered by Hon. Justice M.S. Hassan, JICA B

TR TR T LY 3 T, 3 o ! —— —

A

arnvirien T01E CNPY
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1773) 540 at 556 paras E —

a :
_d ?Very thﬁan i UTEre IS not human right that is .
ey ght e“JOYS a hmltatron placed by the

' Counsel | L
. sul)rmtted
that |t is settled law that even death arising from

e Ilmltatrons placed on the fundamental rights
atlon of_ right to life of the individual involved.

. Supreme C on 271 of the Oyo State Criminal Code Act, and the
| ourt decrsion of Ammu v. State (2020) 6 NWLR (Pt. 1720)

s:tuatlon covered by th
cannot amount to wol

b g 197
| at 229, paras C E Ikem v. Nwogwugwu (1999) NWLR (Pt
633) 140 at 149 - 150 paras G- A |

| Counsel submltted that the 2“" and 3" Appellants challenged the facts in

25 affi dav:t of the Respondent and it is their case that they are empowered by

| “the Admmtstratlon of Cnmmal Justice Act, to break and enter where

. necessary m carrymg out therr duties, therefore the trial judge erred when

he held that the procedure provrded by law was not adhered to by the 2°

e and 3rd Respondents

Counsei on the whole submrtted that in view of the unchallenged evidence

ol presented by the Appellants in their counter affidavit and the wvideo

| evrdence whrch were not challenged it was wrong for the learned trial

‘judge to casually state that he doegnt believe the evidence placed before

o the court by the Appellants and proceeded to enter ]urlgment in favor of

i the Respondent

. Delivered by Hon. Justice M.5. Hassanl,.lCA _ " E ; S

e OBY

Scanned With Scanner App Lite


https://play.google.com/store/apps/details?id=scannerapp.pdf.scanner.camscanner.pdfscanner.docscanner

same must meat {hé mﬁmrﬁf&:ﬁ% !‘11
“ﬂié Ilespnndent before the

?the wdenee Act as he filed three afficlavits tn prove

fHiday “_:ﬂr Hamzat Bashiru Ariyo did not em

a% court firt

| anate fr«:m |
it has no evidential value since same did not in the

r»,_p eliant
\ &
e

e
m o

"ﬁti.;.b&ﬁauded 135’ Sentamem' it would had PFGPETW evaluated the evidence
ﬂf H;&mzal Bashiru Arlyo and came to the right conclusion that it gid ot

meet up with the criteria provided by Section 115 of the Evidence Act 5—,;—' .
.\'..-me"cage of Okegbu v, NBC (2007) 14 NWLR Pld0ssnlaar e >

Cﬂunwl su!’snmu that the affidavil of Samuel O]«#hﬂn is ﬁi‘it H ‘W‘v 20
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Fath another breathe, he condemnéd the 2™ alnd e Appellaqts _of kil'li_ng, takmq '*:; . i

" Fsnag, Who ol
_.-_-’-j”yaluables Were c“a hdent t, . P e T g M
’ ilth'atmhls viei S Way With how-d' DaSqu,-t’, Monies ang 'Othe.r_'-'.-"
h -CO Sttors Wera lled angd 'd the ReSDOndenf become a\n}'arle. -
r o i <4 e
oar n th SSive use dypi M dd the Respondent hide in the iy .
haDDened? Uring the invasion and observed rhat L L i
. Counsgl P s i
: ubm ' : 9
Judgment of the trig €d questions show that the i
b Court wag Purely out of his im ‘

agination and sentime
NOt baseq on evid ’ )

€nce before the court.

Ita Onoyom Ette ( 2015) LpgLR 40607 CA where the court held that

€ven in affidavit evidence Proceedings, the court s bound to accept only

Cogent and verifiable affidavit evidence

Counsel submits that the trial Judge erred when he held that Order 11 of !
the FREP Rules is above the requirement of Proving a civil matter as i :

provided by Section 131 of the Evidence Act. That Hamzat dig not say 0t

anywhere that he spoke with-the Respondent after receipt of the counter _ ]

affidavit, therefore, he could not respond as he did in the further affidavit.
'Cbunsel referred to the authority of Okoye & Anor v, Center Point e
~ Merchant Bank Ltd (2008) LPELR 2505 (SC) where the court held

that the courts are not bind by affidavit evidence. | | 1
Counsel submit that the trial Judge was wrong not to believe the affidavi; .y |
evidence of the 2" and 3" Appellants on the ammunitions recovered from

. the respondent on the ground that forensic evidence is rngired, but i, i

G S

De.livered by Hon. Justice M.S_. Hassan, .ICA ‘

L neemEr
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that all allegations
host of allegations ought to be

% | _' COU!jSE{ _,SPbm,ifte_d that theﬁ award of N20,000,000,000 (Twenty Biiiion
: - 'Naira) as Iexemplary and é'gg'ra\.faﬂted damage?s to the Respondent was
g wrong-as the réspondent had failed to prove his Case to be entitled to the
< Iretiefsﬁséught and the trial judge without any Justification granted same.
~3€e Onagoruwa v. 1.G.P (2018) 7 NWLR (Pt. 1617) 121 at 649 -
‘Counsel relied also on the cace of G.F. K.I Nig Ltd v. NITEL ( 2009) 15

NWLR to submit that the award of N20,000,000,000 is goid digging.

. Counsel hbwev_er submitted that however if this court finds that the
3 Respondent’s fundamehta_l right was breach and proven,

the award of

e o 'H20,000,000,000 as dé_mage is outrageous as how the award of sum

- ambunt_was arrived has not been ekplained, thus the award of the amount -
e, 4  of twenty billion is humongous and unreasonable.

o
i ¥

Y I\I_'. s . '.. b i -;' - - .-
..+ Delivered by Hon. Justice M.S. Hassan, JCA e = 00 ' By '“_' §

e CERTIFIED TRUE COPY e |
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suspicions and speculations. i
Counsel submitted that first. Appellants’ issue that the Application of the
- Respondent was Supported by two affidavits was not raised at the trial

< court,' 'thus, being a fresh issue, the leave of this court ought to be sought

and obtain and same was not done, hence, the submission of Appellants
should be discountenance by this Court. Counsel referred to the authority

of CGG Nig Ltd case (supra).

Counse! submitted that the evidence of both deponent whether of Samuel

. Ojebode or Hamzat Bashiru, can be relied upon by the court because the

evidéhce is that of eyé witness and same were not controverted b}the

Apbe‘lla'nts'. -C'da.jnsel submitted thalt'in' any case, | the'_.only _admis_sible""
42

- pelivered by Hon. Justice M.S. Hassan, JCA
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4 of he "constitution,,.coﬁtrary

(I:tulon.i of the r_esporide'nt are ac

led the respondent to inls't'itute this action und
a8 guaranteed under Section 37 of the Constity
~ the case of Ojoma v. State (2014) LPELR 22045 CA.

er fundam_ental rights rules as

_;..,'Thét the oﬁcUpatiQn of t_he Res'pond'ent‘s premises by the 2™

. Appe_llants' operates a_s" c;oihpu!sdry oc;upétion of S_a'me.ll'mdeir g
~ same violates Section 44 of

and same is deemed as superior to local legislation and én_yl in_ﬂfing_emgn:t,_\ of - -

, . . e > ; : ._ :..-"1
;- Delivered by Hon. Justice M.S. Hassan,.lCA : Py g N L e 3

N e P e ey

Iiéd with . . , 5
to.the . .
tionable . - |

tion. Counsel also referred to |

ahd 3¢ g
uh_aﬁd; ¥  3‘
the _CFRN. Couns_el submitted tha; theAfncan =
' Chart_er is adopted by the S_ulpre'me_Court as far _béck'as 27’th Jt'jne__,'_. 1_5581, L

L 'Inrllrm;l't".n. mucrnpy - b
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i o e ""!Z?ﬂ“-'*r-rwlmump;ﬁq-_n ._;. f e Mmoo

A e e e gt -3 3¢ e
! 1

" . Delivered by Hon. Justice M.S. Hassan, JCA

Same"ig' nu" i ",
0 And voig -
4 : X |
875) 710; A efuly Wehinm; bach
Ss | a (199
(1999 PELR 1 . "laa (1996 668 ang u:) ? NWLR gpe,
i CA, ani v. Dir
Ounse! sy ooy ector
m
S in responds to the Subm | |
i
- SS'O“UfCOUnselthat Respondent

| Republic of Ngena «
g unit COmpressing of differeny

f

s s e v e, % 0% 270 e o
In_determining the gatherning of

a.mr_nunition by the Respondent was held back by the Appellants. Neither

did any of the witnesses arrested in the house of the Respondent made to

sign the inve_ntory of the ammunitions recovered.

Counsel submitted that there is averment and video evidence showing the
Respondent campaigning among his people for peaceful self-determination,
thus, this makes the gun trading allegation an imagination of the

Appellants.

Counsel submitted'thal_: the argument that Section 251 ovemdes the

provisions of Section 46 of the Constitution is equaliy'fresh which the tnal

court did not pronounce on. And it is beyond controversy that Section 46 of

' . the Constitution gives State High Court jurisdiction over FHR
nbtxmithstanding"whether the respondent is a federal government agent _

. .
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their actjon was without merit is justified. See Bassey v. A.G Akwa Ibom
(2016) LPELR, ANowuy v. UIu (2020) LPELR 50754 CA; and Eliochin
Nig Ltd v. Mbadiwe (1986) LPELR 1119 (SC).

RESOLUTIONS

ISSUE ONE:

~ Whether the learned trial Judge was 'right to have

assumed jurisdiction to determine the Respondent’s
~suit under the Fundamenta! Rights Enforcement
Procedure Rules when the major claims of the
Respondent were not founded under Chapter IV of the

- Constitution. (Distilled from grounds 1, 2, and 6 of the Notice

. of Appeal). . - - S R

ICA

T

e wn B it e
¢ . . . Delivered by Hon. Justice M.S. Hassan, - A
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(a.s he then was) stated at page 28-29 that:

Pproach in a claim for the
:::‘:;?::‘"i:: Ofr fundamental rights is to
Sk vellep, relief sought,.the grounds of
» and the facts relied upon. Where
the facts relied upon disclose a breach of the
fundamental right of the applicant as the
basis of the claim, there is here a redress
through the enforcement of such rights
through the Fundamental Rights
(Enforcement Procedure) Rules, 1979.
However, where the alleged breach of right is
ancillary or incidental to the main grievance
or complaint, it is incompetent to proceed
under the rules. This is because the right, if
any, violated, is not synonymous with the
substantive claim which is the subject-matter
of the action. Enforcement of the right per se
cannot resolve the substantive claim which is

any case different.”
In the instant appeal I have Carefully examine the originating processes at
the lower Court contained in pages 1-26 of the record of appeal the
principal reliefs of the Respohdent is for invasi_on and malicious damage of

his properties, 'killing of two of his guest, tort of trespass, assault, g?d-
_'batte'ry. Séé reliefs 1, 2, 3,4 5,6, '7, 8, 12 and 13 of the Originattqg .-

46

~ Delivered by Hon. Justice M.S. Hassan, JCA
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B s e " the quiet enjoyment of the applicant of his house
R ey ‘f"?i_l_ﬂmgunt In t.°¢ to actionable trespass. In th.eppprocess the sar:zu;:
- and 3% respondents damaged the appl ’
" which also is a species of trespass and th
2 s 3

i saun e cant’s residence and properties
!S _aIISpg?ie_s of trespéss 'and the relief No. 4 about the threat of
gptogd d3'd _feSDbhdents: th'a_t the life of the apblicant should not be
spareddurmg the i_rlwas‘ion""%may pass és civil ‘assault where the victim is
caused tohave an apprehension of imminent danger.” Having arrived at
¥ thns decision the learned trial Judge &t that stage ought to have deciine

Jurlsdlction and strike out thlé case for want of jurisdiction.
IanANWUNA V. NWAEBILI '(2011)' 4 NWLR (Pt. 1237) 290 cited
by the trlalJUdge Per Ariwoola, JCA (as he then was, now acting CIN)
" telying on Abduilamid v. Talal Akar & Anor (2006) 13 NWLR (Pt.
éQIG‘) 127 SC hel;:l- that .’.'e'.?‘?fs 'which”are_ tortuous in nature cannot be
" initiated pursuant to the fundamental rights (Enforcement Procedure) Rules
rellefs that are tortuous in nature can only be claimed strictly by following
. i R . N y o e of writ of summons and filing of

. the common law procedure by issuance doh (2018)
I WETTALE AL S e P e & Anor. v. Udoh o
. pleadings. See also A.G., Akwa Ipom_ SIpLE B ST A
e Delivered by Hon. Justice f‘\nl.IS.Hmalss‘..aul'hfc& . _.

'--__'__"__"...'.. mu:mPY o g gt B
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v, o ¥ ; Abdlillahl vk -k
LPELR‘46925 (Ca : 0'usa &0 |/ Nigena A!“n]y & Or§: (201
47055 (ca), g Y3 v. Abegunge °)

- Fequires calling of wi this case
"9 o witn >€s and tendering of documents to resolve the

hich cannot be resglye by affidavit evidence,

:tﬂ;;:z:?o :e;sons I .am unable to agree with the learned trial Judge

e Enforcement of Fundamental Rights as enshrined in

| .(}.apter IV of the Constitution of the Federal Republic of Nigeria 1999 (as
amended) thus I hold that t_he learned trial Judge was wrong in deciding to

- entertain the respondents’ application. He has ng such jurisdiction. I decide
iSsue one in favour of the Appeliant.

Having resolve issue one in favour of the Appellant and deciced that the
lower Court lack jurisdiction to entertain the case under the fundamental
right enforcement procedure rules this case ought to determinate af this
point, but that notwithstanding I will proceed to consider and prondunce.
~ on the substantive matter. This procedure has been commended by"the
- Supreme Court and followed by this Court. T am guided by the statement |
of Oguntade JCA (as he then was) in the case of Senate President v.
Nzeribe (2004) 9 NWLR (Pt. 878) CA 251 where he said: o

 VSaying that the issue of jurisdiction should
- be resolved first however does not mean that
it should be resolved separately. It can be
~ taken alon'g with arguments on the merits of

~ Defivered by Hon. Justice M.S. Hassan, JCA _ 48

PIPTIEIERTRUECORY = .o
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3s %o jurisdiction

Of the case.” gee g
Supreme Court in 1n
4 NWLR (Pt. 1025) 5

Having said that 1 will proceed to consid
four, five and six on merit,

RESOLUTION OF 1SSUE TWO:

Whether in view of Section 251 of the
the Federal Republic of Nigeria,

learned trial

ono

the other as the maerit
S0 the decision of tha

akoju v. Adeleke (2007)
C 423,

er-and resolve issues two, three,

Constitution of
1999 (as amended), the

Judge was right to have assumed
jurisdiction to hear and determine the Applicant’

s suit

when the complaint was purely against the decision of a
Federal Government Agency. (Distilled from ground 7 of the

Notice of Appeal).

in détermining the jurisdiction of the Federal High Caurt, notwithstanding

the fact that one of the parties is an ag
- the subject matter of the dispute is also

ency of the Federal Governmant,
relevant, See Per Shuaibu, JCA

in Hon.P. Anselem Eyo v. Federal Road Safety Commission, l._!yu &
Anor (2019) LPELR-46099 (CA) Page 19,

ST e S R i T

. Delivered by Hon. justice M.$. Hassan, JCA

'

CERTIFIED TRUECOPY
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- Nweze, J5C said in conc (?ql.s) 16 NWLR (Pt. 1484) 93 at 131 per
| consudenng the Issue of jurisdiction of the Federal'High
(1) of the Constitution of the Federal Republic of

. _ €d) both the status of the parties (that is whether
it i -
it is the Federa| Government or any of its agencies) and the subject matter

of the claim (that is whether it relates to any of the enumerated items in
 the said section) have to be looked into.

Court under Séctic-)nIZSII
Nigeria, 1999 (as amend

In the particular case, it was held that the position taken by the Court of
Appeal to the effect that the High Court of the FCT (and by implication,
Staté High Court, cannot enyertain any matter agéinst Respondent (MAIC)
(again and by implication; any agency of the Federal Government)
. irreséective of the subject matter was wrong. See also Obinwuebi v. CBN
(2011) 7 NWLR (Pt. 1247) 465; Oloruntoha-Oju v. Abdul-Raheem

(2009) 13 NWLR (Pt. 1157) 83; James v. LN.E.C. (2015) 12 NWLR
" (Pt. 1474) 538.

In the prese.nt appeal the answer to this issue can very easily be found in
- the case of Abubakar Uinaru Abba Tukur v. The G.overnment of
~ Taraba State & Ors (1997) LPELR-3273 (SC) Per Ogundare, 3SC
'_' _(as‘ he then'was) at page 35; paragraphs B-D stated that

- "It is not in doubt that a High in a State has

~jurisdiction under Section 42 of the
Constitution of the Federal Republic of

_ Nigeria, 1979, to entertain an application for .

-enforcement of fundamental rights. However, - *

e T S R R —

_'d o DE“‘_*’E" by Hon, Justice M.S. Hassan, JCA

50
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th :
Maij .
E€nforce F prin - :
Me Cipal claim ; :
Undamers T O Scurin 2Im is not the
mental rigne, © enforcement of 5

r the furicd: .-
OUrt cannot 3s hag - Jurisdiction of the

e : N poi
Properly  exerciseq p:;"te:d out above

Federal High Court in the State or the High Co

urt of the i :
breach occurred State in which the

y : + 15 0CCurnng or about to occur. See Grace Jack v
niversity of Agriculture, Makurdi (2004) LPELR- 1587 (SC) Pages

11-12. Thus this issue is resolved aqainst the Appellant.

RESOLUTION OF ISSUE THREE :
Whether having regards to Order II Rule 3 of the

Fundamental Rights Enforcement Procedure Rules

2009, the Respondent’s originating process which was
supported by two affidavits was not incompetent,
(Distilled from grounds 4 & S of the Notice of Appeal).

| The summary of the argument of the Appellants on this issue is that the
Respondent’s Oﬁginating Motion which was supported by two affidovits
. contrary to the Iprovision of Order 11 Rules 3 and 4 of the Fundamental
E Rights Enforcement Procedure Rules 2009 is incompetent and th«:refme
| rﬁbbcd tﬁe court of the jurisdction to hear 2nd Idf_afermine t}jﬁ

Réspt;ndent’s suit.

. . ) o 51 -.j:‘.-‘l .
Delivered by Hon, Justice M.S. Kassan, JCA | -

 mIFEVWECP
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LIRS

;th:,'- :f::-‘deav:; ;:;::nl:ei ;n.:::de by the App!icant, but

-t A 15 In custody or if for any
: __reasqln IS unable to swear to an affidavit, the
- affidavit shall be made by a person whc; has
~~ _ bersonal knowledge of the facts or by a person
.. who has been :informed of the facts by the

-+ Applicant, stating that the Applicant is unable to
%, d_epq_se personally to the affidavit.” ‘

. The issue is Whethgr a _bfeach"df thé _P;ules'will nullif;f a fundamental rights -

enforcement proceeding,- the '_breach in this case is the filing of two

; 'afﬁdavitls.!;n Sproft of"thél_'dfiéihating I:40tidn. -
Thé end purpose of t_llhel_lf':undamen'tal ﬁights (Enfortemént érécédure) |
I- Hy 'Rules:-2009, the Rules of Court |s 'td_ e'ns'ure' that where infriﬁdement 'of'___
fuhda',-hé};tal rights h‘aéfbéé‘rly '_c'c;mpla.inéduof or thréate_ned, there'__:{_i's a
: " "sbée'c_jy enlfo'kcé’ment of such rigﬁts" coupled with sim'pliﬁc_éxt'ion of pr(jpedtif'é_ -
i 'déc'idi.ng' with sﬁch complaints. 'Br'ea_chj'of 3 Fﬁndam_éhtéi___-l_fif.l.ht__-:is Very
"¢ serious claim that u'hrié‘c‘es'sa_ry_l technicalities should not bé‘%{bw‘e{il in to

: I Deliuered by Hon. ]USﬁCE MnS- Hassan‘ JCA ) ,__ . :-. e b-_.._j -. . § TR .:. -‘.-_ .‘;- :.- <y

- peomicicn TOUFCOPY -0 o
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has this to say in Dr J.0.J. Okezie v.

| General & Anor (1979) LPELR-2443 (5C) page 3,
. Paragraphs A-B, that:

“The Court also found it necessary to point
out that the Supreme Court Rules, 1977 on
which counsel relied, .in- particular Order 5.
cannot confer jurisdiction on, or eniarge the
jurisdiction of the Supreme Court, since the

- Supreme Court cannot confer jurisdiction on
itself and thereby usurp the function of the
constitution-making  authority or the
legislature.” Rules of Court are the handmaid
with which to achieve substantial justice and

7 N . ~ not to control the Court and lead it in to doing

i . .injustice. In Adegbite v. Amosu (2016) 15

| .~ NWLR (Pt 1536) Page 405 at 433 paragraphs

bl ; ~ A-B Per Ngwuta, JSC ( of blessed memary)

(. . stated “Rules of practice are meant to be

Ple o om0 s " respected and obeyed. See Ezegbu v. F.A.T.B.

o 0 Limited (1992) 1 NWLR (Pt. 220) 699. Be that R

¥ Sl e U aE it may, the rules are handmaids of law tov_ & -

TR I ——_—-—_——_ . : &3
&7 i . Delivered by Hon. Justice M.S. Hassan, JCA b : ' :
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3
i
Lo
v

i Ty

- j'u‘_r'i's‘.diction, :
oo E_rr)fc_)rcemént' Procedure)

>4 ':-_ cbntention' of the Appelian

- _dis;ouritenanced thus issue

: Indigenous People. 'He sa'id at page 394 of the record that .i, ' :

ay Deiivéred by Hon. Justice MS Has_saﬂs "CA.. s

ere th istratio
: u
eSult tg , ¢ ¢ 3PPlication ':vsrt:ﬁe and
nhahcin N Nicality shq ling, in =l
g the dye 4 dMinistras Stead of

®, it will not nyp
-__S_ee also Order S Rule 1 of the Fundaheln_tal. Rilghts
Rules 2009. In the light of the above the
t on this Iissue is without basis and m'ust be .

_three IS resolved against the Appellant.

- RESOLUTION OF ISSUE FOUR 3 re ™
aa Whether the learned trial Judge was right to have held
that the Respondent has the statutory and
constitutional right to propagate the establishment of
.the Yoruba Nation or Oduduwa Republic in Nigeria -~
. contrary to Section 2(1) and 1 (2) of the Constitution of . |
the Federal Republic of Nigeria 1999 (as amended), .
(Distilled from ground 17 of the Notice of Appeal).

The learned trial Judge while granting the Respondent’s reliefs on self- |
" determin'ation in creating a Yoruba Nation and/or Oduduwa Republic for. ..

Indigenous Yoruba People relied heavily on Article 20 (1) of the 'African.' |
| | Charter on Human and Peoples Right (Ratification and Enforcement) A;t S ®
"ar.rd' Articles 3 & 4 of the United Nations Declaration on the Rights of 4 -

o, -
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-~ . Indigenous People,”
. He concluded at ' ~
P e i i
e .Re_s _,d . pag- _395 of the record in granting the refiefs sought by
%y _ Ip0n. ent  without any  modification as follows: *This court
. ac‘cordmg.ly finds in favour .of the applicant and hereby grants all the relief
| _sought by th_e clai:mant save the amount claimed as general damages as
relief No 14.” | |

Article 20 (1) of the African Charter on Human and Peoples Riéht
| (Ratiﬁcation andl Enforcement) Act provides: |

“All peoples shall have  the right to existence. They shall have the
_unquéstionéble and inalienable right to self-determination. They shall freely
'. -'defermin'en their pOlitical status and shall pursue their Economic and Social
. -de\kebpment aéco'rding to the policy that they have freely chosen.”

.Ar'ticle 29-(3); (45 and (5) further provides that the individual shall also
I,: - have the duty: 3 o ¢ - ) |

Delivered by Hon. Justice M.S, Hassan, ‘I_CA_ :

 meemcn TRUECOY
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heis.” -

Particularly - ;

Independence and the
- accordance with the law” bule to it defence

s T ie trite law fhat in the co
thg statute should be con
' section should be constrye

nstruction of g statute, the vntire provisions of

holisticelly and ne single
dly or separately, The purpose of this
Urposive meaning to the statute in line

the law makers. Such a collective interpretation of |
the statutes would also ensure that

Sidered Collectivety,
d disjointe

is to give proper interpretation and p
~ with the intendment of

the section of the sectibns are not

interpreted in a manner that would be inconsistent with other brovisions of
the statute and which nﬁay? lead to absurdity or confusion. Per Oredola, JCA
in Elder C.C. Mbacci & Ors v. Attorney General Anambra State &
Anor (2016) LPELR-41020 (CA) Page 27-28. See also Action
Congress & Anor v. Independent National Election Commissio
(2007) LPELR-66 (SC) Page17. =~ - |

In the instant app.eal thé learned trial Judge in his wisdom while
cthidérfng Article 20 of the African Charter on Human and Peoples Right
did not avert his mind to the provisions of Article 29 of the same Charter

{:vhich also placed a duty on the Re's‘bonldent_ not to compromise th_.e unity o
~ of this Cduntry because the position of the 2" and _3'"_ AppRts whomn: =

f

I R S e A A T
- Delivered by Hon. Justice M.S, Hassan, "C,'.ﬁ
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~ Incharge of Natigng SECUr:tyof o
ok i | | is Cou

" Nigeria, . See Pages 143-144 of the record. A -

e n g n gk, 20 (1), 27, 28 and 2 et TEE

e o Skge y. 2 and 29 of the African
Human and Peoples Right clearly show that the Respondent has

o Artide 20 (1) of

| HEE, 4 _ ;i1e : Africa'__ charter neglecting Articies' 27, 28 and
k particularly 29 of t ' | mitte

W he sanj_e charter this in Iaw is not 'permitted. The'- |
eiementary- principles of law is that a Statufe Ior.Artidés should be
considered collectively, holistically and no single Séctidn or Articles as thé |
case may be should be constrged_separatélly the purpose is to give pfbber
2 _interpretat_ioq af_‘d pur DOSi\_/e meaning to the Stétufé :'olr Articies. by % ,' '. Lo
 The learned Trial Judge also relied on Articles 3, and 4 of the United
Nations Dec_laratio_n on t_he Righ_t of Incligenbus PeOpIéé pfofnljlgéted by thé_ L ‘j'
s 107" plenary meeting of the United Nations on 13" September, 2007, in -
* arriving at its decision the said Articles provides: 1~
O Attice 3
' “Indigenous Peoples have the right to seif-
.~ determination. By virtue of that right they freely
" determine their political status and freely pursue * -~

" their economic, social and cultural development.” -
S o . - . . - I - : : § L ) 2
. Delivered by Hon. Justice M.S. Hassan, JCA -~ 1 .. 0 }5?
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Article 4

YIndigenous Iy i
Py determi::t?::,e:'a:; et::erc‘ismg their rights to
A — e right to 'aut:onnmv or
S | _ in rnatters relating to their
and local affairs as well as ways and
means _for ﬁnancing their autonomous functions.”

The learned trial Judge_ acted on wrong principle of law by relying on the
said United Nations Declaration on the Righf of Indigenau?.; Peoples which
has nlot been domesticated and has no force of law in Nigeria, at least no
evidence of ddunestication has been presented to this Court by the
Respondent and as _right!y submittedr by learned senior counse} for the '
Appellants that unlike the African Charter on Peoples' and Human Rights

~ which has been dom_esticé;fed, the said Unitéd Nations Declaration on the
Right of I'ndigenou's Peoples is not ratified by. the National Assembly and
not enforceable in Nigeria.' The provision of Section 12 (1) of the

| , Constitutibn 0( the Federal Republic of Nigeria 1999 {as amended) is apt 0N

this it provi'des: | | _ __ o |

vNo treaty between the Federation and any
other country shall have the force of law
~ except to the extent to which such Treaty has
. peen enacted into law by the National

e oa Assembly.”’ | )

In the same vein the Apex Court in Abacha & Ors v, Fawehinmi (2000)
6 NWLR (Pt. 660) Page 247 Per Ogundare JSC ( as he then was) at
- pages 30-31 paragraphs CQF ('citgd and refied upon by the Appeliant) His

Jordship stated:

% . _W P’
Delivered by Hon. Justice M.S. Hassan, JCA o ;ESR |

CERTIFIED TRUECOPY
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" the case

.d any other country shall have

| to the Extent to wh;
the Na '

(1) of

- in HiQQS & Anor v, Minister o

tiona
nal_l Assembly (AFRC):" (See now the re-

the 1999 Constitution), s oo VR I

ee the recent decision of the Privy Council

f National Secuyri i
B .. . ity & Ors. The Times of
_ 23, 1999 wherel it was held that- In the faw of England and the

Baham i i
as, the right to enter into treaties was one of the surviving

rer | i
prerogative powers of the Crown. Treaties formed no part of the domestic

| law unless enacted by the Ilegis]atus'e. Domestic Courts had no jurisdiction
to cqnstrue or apply a treaty. Nor could unincorporated treaties change the
Iaw.of the land. They had no effect upon citizens’ rights and duties in
cqmmori or statute law. \They' might have an indirect effect upon the
con'stru'cti_on of statutes or might give rise to a legitimate expectation by

citizens that the government, in its acts affecting them would observe the
' terms of the treaty. -

In my respective view, 1 think the above passage represents the correct
'poshition' of the law, not only in England but in Nigerna as well. Where
| howe\')er' the t'r'eaty is enacted into law by the National Assembly as was

with the African Charter which is incorporated into our municipal
y the African Charter on Human and Peoples’ Rights
ement) Act Cap. 10 Laws of .the Federation of
S feféril'ed to simply as Ca'p. 10) it becomfes

| -(i.é. domestic) law b
" (Ratification and Enforcer
" Nigeria 1990 (herein after i

IcA -

% ﬁelivered by Hon. Justice M.S. Hassan,

CERTIFIED TRUECOPY
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the name of the Federal Republic of Nigeria.”

Per Muhammad, JsC (as he then was) in Alhaji Mujahid Dok;xbo-Asari

v. Federal Republic of Nigeria (2007) LPELR-958 (SC) page 38

paragraphs B-E stated categorically that:

- “The pronouncement by the court below is

- that where National Security is threatened or
there is the real likelihood of it being

~ threatened, human rights or the individual

- right of those responsible take second place.

8 B ——
Delivered by Hon. Justice M.S, Hassan, ICA

&0
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sovereign nation
r
greater than any citizen’s libe

Once the security of this nation i

and it survives in pieces rather t
the individual’

exist.”

is certainly
rty or right,
s in jeopardy

- han in peace,
s liberty or right may not even

Iﬁ the \ight Qf the above reasons 1 harbor no hesitation in resolving this
issue in favour of the Appellants against the Respondent. "

RESOLUTION OF ISSUE FIVE

Whether the learned trial judge rightly entered
: : judgment for the Respondent in view of the serious
! allegations of commission of crime labeled against the

Respondent. (Distilled from grounds 9 and 12 of the Notice of
Appeal).

The allegatiori against the Respondent by the 2" and 3" Appeliants is that
. they received int-elligence report against the Respondent about movement
of arms and ammunition to Lagos and based on the report they went to -
the area to recover the prohibited arms and ammunition under the control
of the Respondent and 'in the process they were engage in gun battle with
the occupants of the Resp'londen't and they' recovered sgy)en (7) AK47
_ Rifles, three (3) pump action Rifles, one (1) stun gun, two hundred and

twenty one (221) live rounds of 55.56mm ammunitions, one thousand, two -

hundred and ninety five (1295) hve rounds of 7.62mm ammunitions, one

A

. Delivered by Hon. Justice M.5. Hassan, KA £ L _ . d “'

i .’!..l_lr‘\l __—'___ :
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PR IR AR R TR

ST e

: .Securlty and when there ig a "threat to Nati

rights of individuals is Suspended or take

ecord, these allegatiohs are wéiqht.y

2nd I vd -
and 3 Appellants ara vested with

ional Security the fundamental

iy _ a second place. See Per
(as he then was) in Alhaji Mujahid Dokubo Asari v.

::i:r:;;:;::::; :I; :::::tiz k()iuprja). With 'fh.is weighty ail.eg?ation' of B
_ = R g with the exhibits tendered, it is wrong

for the Ieamed trial Judge to say that he did not believe the evidence
placed before him and proc_:éeded to entered judgment for the Respohdent.

Muhammad

Thus issue five is resblved_in favourt of the Appellants.

- documen

RESOLUTI

The law is trite th'at an Applicant who complains that the decisioﬁ_ of a trial

. Court or Tribunal is wrong oOf
evaluation of oral or documentary

“must prove
- opportunity of seeing the witnesses testified before him. The Appellant
% rhust demonstrably' shdw that there was _misapplication of the oral and

 Whether the learned trial Judge was right when he

tary evidence ‘tendered and proffered be

ON OF ISSUE SIX

entered Judgment in favour of the Respondent when
there was no evidence on record in support of the
Respondent’s claims. (Distilled from grounds 8, 10, 11, 13,

14 and 15 of the Notice of Appeal).

perverse for lack of adequate or proper.
evidence placed before the trial Court,

or establish that the Court of trial made _imprbper use of the :

fore the trial Court. He

W v - 'EZL

. pelivered by Hon. Justice M.S. Hassan, JCA ..
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(_.--',,wst show that rele % | " . o “

S5t show above all thyt |
f Pleces of evidence hofore
Of Justice Making it imperative for

~evaluate the oral and documentary

It is trite that the trial court is vested with

the _pr-lmary duty of evaluating evidence and
ascribing probative value to same. This

Primacy in the court’s responsibility arises
out of the fact of the advantage it has of
seeing and, from observation of the
witnesses, making impressions as they
testified. Thus where the trial court fails to
bring the advantage to play in evaluating the
evidence of the witnesses or where being
documents, as in the instant case, the issue
of credibility is not at play, the appellate
court is in as good a position as the trial court
to re-appraise the evidence and make correct
inferences. See Atoyebi & Anor v. The
Governor of Oyo State & Ors (1994) 5 NWLR
(Pt. 344) 290; Dakat v. Dashe (1997) 12.. ,
NWLR (Pt. 531) 46 and Ajibulu v. Ajayi
(2013) LPELR- 21860 (SC): (2014) 2 NWLR
(Pt. 1392) 483." ' -

- ] ' . . IB!
Delivered by Hon. Justice M.5. Hassan, ICA : 3
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In Nkebi | ' |
- 'si v. State (2020) 5 NWLR (Pt. 1188) 471 trvis Court heid
SPPellant who appeals on the basis of the ower court’s g

evaluatio i ' ' '
N of evidence has the duty of identifying the evidave ot

evaluated or improperly evaluated and showing convincingty that f the

- érror complained of is corrected, the conclusion reached would have bren
different and in his favour.”

It is imperative to state that it is not every error of sip by 3 lower Coxm
that will lead to a reversal of the lower Court’s decision unless the findings
of the said Court are not supported by oral and documentary evidence on
record. In the instant case I believe the best starting point towards a pust
determination of this issue is to examine the allegations the Appelants
made against the Respondent, the 2M.39 Appellants alleged that based on
intelligence report received that the Respondent was in possession of arms
" and ammunition at his residence and in the process they recovered As47
Rifles, pump action, live ammunitions, jack knife and walkie talke from the
residence of the Respondent, that the Respondent is a known advaca= o
violence and incitement of the people against the government of Fedn s
' Republic of Nigeria, video exhibits were attached See page 143 of mi
record, despite these weighty allegations the learned tnal Judge da_ammsija
| these allegations and wanted the 2™ and _3“’ Respondents to €3 3 ur-r«.::
| exbert to testify and establish that the arms and ammunitions wete m’f:i;
recovered from the residence of the Respondents and choose 0 b! &
| the affidavit evidence of the Respondent in prove of allegation of H,‘:\, x
and destructions of properties see page 390 of the _record and as naey
- pointed out 5y the Appellants there is no single .e*

et

-t

#
Delivered by Hon. Justice M.S. Hassan, ICA - :

idence bofore te ?m x
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officers of the 2 yng 3
nding and I so declare, that the Judgmaent

Supported by evidence adduced by the
m.

efore, my fi

The Respondent claims at the lower Court was for the sum of
N500,000.000.00 (Five Hundred Million Naira) as special damages and
WN500,000,000,000.00 (Five Hundred Billion Naira) as exemplary andjor

aggravated damages for breach of Respondent’s fundamental rights. See
page 4 of the record.

The learned trial Judge in his. wisdom awarded the sum of
N20,000,000,000.00 (N20 Billion Naira) as exemplary and/or aggravaled

damages against the Appellants for breach of the Respondent fundamental
rights.

" This Court in Attah v. IGP & Ors (2015) LPELR-24565 (CA) Page 46
paragraphs D-F Augie, (JCA as he then was now JSC) Said:

vin the well-known case of Ajayi v. A.G. Fed.
(1998) 1 HRLRA 373, the Court observed that
in fixing an amount for the infringement of
fundamental rights, the following fac:tors
amongst others, will be taken I::;
| consideration.......(a) The frec!uency of e
type of violation in recent times; (b|)'qaira- |
continually deprecating value of the i

Delivered by Hon. Justice M.S. Hassan, ICA
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Conduct of ¢ . and  (f) The
€ part . .
the Re5ponde,,tﬁ, 'S generally; particularly

sent appeal
lower Court contained |

- -t AR Rl

In the pre

Appellants as there was no evidence presented before him in assessing the
damages cl.aimed and the damages awarded is manifestly high and

. outrageous and as rightly submitted by the Appellants how was the sum of
Twénty Billion Naira awarded to the Respondent arrived at? Is it for the
damége to the House for which there is no valuation report or aséessment
of damages? Is it for the cars and jewelries? Where were the cars and
jewelries bought to ascertain their value, The learned trial Judge is not
permittéd to embark upon his own assessment of damages using his own

~ conceived perimeter in place of evidence. In the circumstances the

| _'darhage'sl aWarded by the lower Court against the Appellants have not been

proved and the ohly course open to this Court is to set it aside, it is hereby
et aside.
" In conclusion, in the light of all that I have said above and for the varia |

Ak iurisdiction to
reasons given and having decided that the lower Court lack JU“Sd'd‘d i
SI. 3 ; cedurt i
- entertain this case under the Fundamental Rights (Enforcement PO i
Sy "y ' : lower -

A R

b Do Bt T  CHIFED IRECOPY
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d Coram A L Aklntola : de]wef A T e 1

| Suat No M/43512021 Ed on the 1? day of September 2021 ln "
i | IS HEREBY SET ASIDE for Iack of ]UI’ISdICtIOﬂ | '
| |
" HON. JUSTICE MUSLIM SULE o ol
HASSAN _ : A
JUSTICE, COURT OF APPEAL | -
¥
B
l
]
i

APPEARANCES:
‘T.A. GAZALI (SAN) (Acting Director Civil Appeal) Federal Mnmstry of
~ Justice, Abuja with T.A. NURUDEEN (Head of Legal, DSS Oyo State
' C’j*nmand) and T.D. AGBE (Principal State Counsel Federal Ministry of
- Justice, Abuja for the Appellants. |

CHIEF YOMI-ALLIYU (SAN) and O0.0. OLASOPE(SAN), with
. OLASOPE 0310, THELMA OTAIGBE-OLULEYE OYERINDE R. ELEJA

and L.E. NNAKAIHE for the Respondent. : :

— .
N e L e e “——T

___Q-_C_?_[__?/ 2022,

H.0.0:
1
°°n'i'§m DIASION

""" g1
L ﬂ‘

Deﬁue_rcd by Hon. Justice M.S. Hassan, KA )
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APPEAL NO: » '
L NO: CA/18/373;20,
NATIUS 1GWE AGUBE. Jea°

1 had the OPportunity of reading the draft Judgiment

brother HON. JusTICE MUSLIM SULE HASSAN, ICA, [
add to

of my learned
have nothing to
the well rescarched Judgment which 1 adopt as mine.

The resultant effect is that this appeal is imoued with merit and
therefore allowed.

f)- i

HON. JUSPICE IGNATIUS IGWE AGUBE
JUSTICE, CDURT OF APPEAL '

COURT OF APPEAL
IBADAN BI\iSIGN

C§

&
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LT

Beds d GONA 15 '3 o Cs i
G COVERNMENT of Goﬂaoutreasonab!e felony. See ruwpe v
fo cak S17, s¢4 TRUCKS ¢ STATE, (1989)4 NWLR pe 117 pa

Ay

S Y. - :
Rights (Ehforcemcgl ;m commenced ‘under the Fund.amtmmi_
G , rocedure) Rules instead by commencing
.. same by a writ of summons. - Cu
¢+ Futther, the damaqes as awarded by the Lower Court
f | contained at pages 367-395 of the recard is perverse as there (s |
~ c¢bsolutely  no  evidence to  support  Ssuch  award  cf
§20,000,000,000.00 against the Appellants. | -
Having said the above, 1 agree with the fuller reasoning and
fmgdings mage i the lead judament and | have nothing mare
iecfat 1o ackd but adont the lead judgment of my brother HASSAR
- JCA as nune. S i- L
- {n conclusion, this appeal is mentorious and IL is hereby atlowed.
<k Judament of the High Court of Oyo State sitting « iadsm:n
5‘;;”! oo -r;”q353’2ugl dCli\.”t."md on 1?,"09{203 b | Wi,

js hereby ,5‘31 aside,
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